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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 10338 


BEENAEB LEWIN, 


VS. 


Appellant, 


J. HOWARD McGRATH, Attorney General of the United 

States, et al., 


Appellees 


APPEAL FROM THE JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from an order of the District Court 
entered May 13,1949 granting appellees’ motion to dismiss 
the complaint. (Appendix, p. 11). 

The complaint seeks a declaratory judgment and review 
under the Administrative Procedure Act to set aside an 
order of appellees directing his deportation to Germany. 



2 


The appellant is not detained and the jurisdiction of the 
District Court was invoked under 28 U. S. C. 2201 and 
5 U. S. C. 1009 in conformity with the decision of this court 
in Kristensen v . McGrath, No. 10,044 (December 19, 1949). 
This court has jurisdiction of the appeal under District of 
Columbia Code 17-101. 

. Statement of the Case 

The appellant is an alien who entered the United States 
legally on December 31, 1929 and he has resided here for 
19 years. (Complaint paragraph 2). In 1937 and in 1947 
he was convicted in New York for the crimes of petty larceny 
and attempted grand larceny. For the first crime appellant 
was sentenced “to the penitentiary of the County of New 
York there to be dealt with according to law.” He served 
seven months and was released. For the second offense he 
received a sentence of one to two years and six months. 
(Complaint Paragraphs 5-8). In 1948 he was arrested in 
deportation proceedings and ordered deported on the 
ground that he had been sentenced for two crimes, each for 
a year or more. (Complaint Paragraphs 9,14). Appellant 
seeks to set aside the order of deportation on three grounds: 

1. That he was deprived of counsel at the deportation 
hearing. (Complaint paragraphs 10,11). 

2. That he was not sentenced for a year or more for the 
crime of petty larceny and is therefore not deportable. 
(Complaint paragraph 6). 

3. That the hearing was conducted in violation of Sections 
5 and 11 of the Administrative Procedure Act. (Complaint 
paragraphs 12 and 13). 

The District Court dismissed the complaint without 
opinion. 
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Statement of Points 

The District Court erred in granting appellees’ motion 
to dismiss the complaint. 

Statute Involved 

Section 19 of the Immigration Act of 1917 (8 U. S. C. 155) 
provides in part: 

u . . . any alien who is hereafter sentenced to im¬ 
prisonment for a term of one year or more because of 
conviction in this country for a crime involving moral 
turpitude within five years after entry of the alien to 
the United States, or who is hereafter sentenced more 
than once to such a term of imprisonment because of 
conviction in this country of any crime involving moral 
turpitude, committed at any time after entry . . . 
shall upon the warrant of the Attorney General, be 
taken into custody and deported.” 

ARGUMENT 

Point I 

Appellant’s Allegation That He Was Denied Counsel States 

a Cause of Action 

Paragraphs 10 and 11 of the complaint allege that plain¬ 
tiff was deprived of representation by counsel. On motion 
to dismiss, these allegations are deemed admitted. 

The regulations of the Immigration Service specifically 
provide for representation by counsel in deportation pro¬ 
ceedings. 8 Code of Federal Regulations 150.6(a); 150.6(c); 
95.2(h)(3). 

These regulations have the force and effect of law and 
failure to comply with them renders a hearing void under 
the due process clause of the Fifth Amendment. Bridges 
v . Wixon, 326 U. S. 146; Bdohumsky v. Tod , 263 U. S. 
149,155. 
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The denial of counsel and even the failure of the Immi¬ 
gration Service properly to advise an alien of his right to 
representation by counsel renders a hearing unfair under 
existing regulations. Handlovits v. Adcock, 80 F. Supp. 425 
(E. D. Mich. 1948). Apart from these regulations, the 
denial of counsel would be violative of due process. The 
Report of the Secretary of Labor's Committee on Adminis¬ 
trative Procedure, The Immigration and Naturalization 
Service 1940, p. 82. 

Paragraphs 10 and 11 of the complaint therefore state a 
cause of action. 


Point II 

Appellant's Allegations Show That He Was Not Convicted 

of Deportable Offenses 

Paragraphs 2 and 5 to 9 of the complaint allege that appel¬ 
lant entered the United States legally nineteen years ago. 
Under the immigration laws 8 U. S. C. A. 155 he may be 
deported only if he has been twice convicted of crimes in¬ 
volving moral turpitude and sentenced to a year or more 
for each offense . Fong Haw Tam v. Phelan, 333 U. S. 6. 

The appellant was convicted of two offenses but as the 
complaint alleges, for one offense (petty larceny) he was 
sentenced to a penitentiary “to be dealt with according to 
law”. (Paragraph 5). In New York petty larceny is a 
misdemeanor and the maximum term for which appellant 
could be sentenced was a term not more than one year. 
(New York Penal Law, sections 1299 and 1937). He served 
seven months and not a year or more. (Paragraph 6). 

Appellant was not sentenced for a year or more. The 
phrase “to be dealt with according to law” was not part of 
the sentence. People v. Sadler, 97 N. Y. 146. His sentence 
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was not indeterminate in the sense that maximum and mini¬ 
mum periods were set in the judgment. 

A person cannot be sentenced to the State Prison in New 
York where the sentence is less than a year. A person con¬ 
victed under Penal Law Section 1937 cannot be sent to the 
State Prison, People v. Kelly , 97 N. Y. 212, and it is there¬ 
fore evident that the sentence is regarded in New York as 
one for less than a year. Moreover if the sentence be re¬ 
garded as one for a year, it would be punishable in a state 
prison (New York Penal Law, Section 2182) and hence a 
felony (New York Penal Law, Section 2). As noted above, 
petty larceny is a misdemeanor in New York (Section 1299). 

The Immigration statute requires a sentence of “a year 
or more.” It is submitted that a sentence in New York for 
a misdemeanor which contains no limitation and is inter¬ 
preted as a sentence of not more than a year is less than the 
year or more sentence contemplated by the deportation laws. 
This is all the more true where the actual sentence served 
is seven months. 

Point III 

Noncompliance With the Administrative Procedure Act 
Rendered the Hearing Unfair 

Whether deportation hearings must conform to 5 U. S. C. 
1004 and 5 U. S. C. 1010 is presently before the Supreme 
Court in the case of Sung v . McGrath , No. 154, argued on 
December 6, 1949 by counsel herein. If it is necessary to 
reach this issue to decide that the complaint herein was 
improperly dismissed, it is requested that decision be held 
in abeyance until the Sung opinion is rendered by the Su¬ 
preme Court. We believe, however, that the decision below 
should be reversed on the basis of Points I and II supra. 
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Conclusion 

The complaint states a cause of action and the order below 
should be reversed. 


Respectfully submitted, 


Marvin Neuman, 
Of Covmsel . 


Jack Wasserman, 
Irving Jaffe, 
Attorneys for Appellant. 
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JOINT APPENDIX 

Complaint —Filed January 19,1949 

The plaintiff, Bernard Lewin, respectfully alleges: 

1. That this is an action for a declaratory judgment under 
the Declaratory Judgment Act (28 U. S. C. 2201) and for 
review under the Administrative Procedure Act (5 U. S. C. 
1001, et seq.). 

2. That the plaintiff is a native of Germany who last 
entered the United States with a quota immigration visa on 
December 31, 1929. That the plaintiff has resided in the 
United States continuously since that date and has a resi¬ 
dence of approximately 19 years. 

3. That the defendant, Tom C. Clark, is attorney general 
of the United States and is charged with the statutory duty 
to determine, after appropriate hearings, whether aliens are 
to be deported from the United States. 

4. That the defendant, Watson B. Miller, is the Commis¬ 
sioner of Immigration and Naturalization and is in direct 
charge of the administration of the immigration laws under 
the supervision of the Attorney General. 

5. That on December 16, 1937, the plaintiff was found 
guilty of petty larceny in the County and State of New York 
and sentenced “to the penitentiary of the County of New 
York there to be dealt with according to law.” 

6. That the plaintiff served a term of imprisonment under 
the aforesaid conviction for approximately 7 months and 
then was released. 

7. That the aforesaid conviction was not for a crime in¬ 
volving moral turpitude for which plaintiff was sentenced 
for a year or more. 

8. That on February 20, 1947 the plaintiff was convicted 
of attempted grand larceny, 2nd degree, and was sentenced 
for a term of not less than one year to two years and six 
months. 
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9. That thereafter and while the plaintiff was imprisoned 
in a state prison in New York, a warrant of arrest was 
issued on January 9, 1948 instituting deportation proceed¬ 
ings against him on the ground that he had been convicted 
of crimes involving moral turpitude more than once, and 
sentenced for terms of a year or more for the said offenses. 

10. That on January 16, 1948, plaintiff was accorded a 
hearing while he was detained as aforesaid in a New York 
state prison, that plaintiff was not fully explained of his 
rights to counsel and that he waived counsel at the afore¬ 
said hearing after being assured that he would have a fur¬ 
ther hearing when he was released from the state prison. 

11. That plaintiff was not thereafter accorded any fur¬ 
ther hearing and he was thereby deprived of representation 
by counsel. 

12. That the immigration officer presiding at the aforesaid 
immigration hearing was not selected in conformity with 
Section 11 of the Administrative Procedure Act. 

13. That the aforesaid hearing was also conducted in vio¬ 
lation of paragraphs 5(a) and 5(c) of the Administrative 
Procedure Act. That the aforesaid non-compliance con¬ 
sisted in failure to adequately apprise the plaintiff of the 
issues in law and fact involved in his deportation hearing 
and failure to separate the prosecuting and deciding func¬ 
tions in the said deportation hearing. 

14. That the inspector presiding at the aforesaid deporta¬ 
tion hearing recommended that the plaintiff be deported to 
Germany. That an order directing such deportation has 
been entered by the duly constituted agents of the defend¬ 
ant, Watson B. Miller, and the aforesaid order has been 
affirmed by the Board of Immigration Appeals acting for 
the Attorney General. 

15. That the plaintiff is of the Jewish faith, that members 
of his family were persecuted during World War II by the 
Hitler regime, and that the deportation of the plaintiff to 
Germany will return him to a country which has subjected 
members of his faith to racial oppression. 
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16. That the order and warrant of deportation entered 
against the plaintiff herein was null and void and in viola¬ 
tion of law. 

17. That the plaintiff has been denied his constitutional 
right to a fair hearing. 

Wherefore plaintiff prays for a judgment declaring: 

(a) That he is not subject to deportation on the ground 
that he committed two crimes involving moral turpitude for 
which he was sentenced for a year or more. 

(b) That he was denied the right to counsel in violation of 
law. 

(c) That the deportation hearing was unfair and was con¬ 
ducted in violation of law and in violation of the Adminis¬ 
trative Procedure Act. 

(d) That the order and warrant of deportation entered 
against the plaintiff are nuE and void. 

Jack Wasserman, 

1406 G Street N . W., 
Washington 5, D.C~, 
Attorney for Plaintiff . 

Joseph Tenner, 

Marvin Neuman, > 

Of Counsel. , 


Motion to Dismiss —FEed March 16, 1949 

Come now the defendants in the above entitled case and 
moves this Court to dismiss the complaint since: 

1. The complaint fails to state a cause of action upon 
which relief may be granted.' 

2. This Court lacks jurisdiction over the subject matter. 


Order —FEed May 13,1949 

The above cause having come on for hearing upon the 
defendants’ motion to dismiss, the court having heard argu¬ 
ment of counsel for the parties, and having considered the 
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points and authorities filed in support hereof and in oppo¬ 
sition thereto, it is this 13th day of May, 1949, hereby 
Ordered, that the defendants’ motion to dismiss be 
granted and it is 

Further Ordered, that the complaint herein be and the 
same hereby is dismissed with prejudice. 

Matthew F. McGuibe, 

Judge . 


Notice of Appeal— Filed June 15,1949 

Notice is hereby given that Bernard Lewin, the plaintiff 
above named, hereby appeals to the Circuit Court of Ap¬ 
peals for the District of Columbia from the order entered 
.herein on May 13,1949 granting defendants’ motion to dis¬ 
miss the complaint. 


Stipulation —Filed June 15, 1949 

It is hereby stipulated by and between the attorneys for 
the respective parties herein that the record on appeal con¬ 
sist of the following: 

1. Complaint. 

2. Defendants’Motion to Dismiss. 

3. Order dismissing Complaint. 

4. Notice of Appeal. 

5. Stipulation Designating Record. 
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